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Part 1: The Law as it Stands
THE ACAS CODES

Parliament has empowered ACAS to,

“…issue Codes of Practice containing such practical guidance as it thinks fit for the purpose of promoting the improvement of industrial relations”

The Codes of Practice which have thus far been issued relate to:

· Grievance and Discipline (5th edition, 2009) (‘the Code’)

· Disclosure of information to trade unions for collective bargaining (2nd edition, 1998)

· Time off for trade union duties and activities (4th edition, 2010)

In addition to the codes are guides. Relevant to this topic is Discipline and Grievances at Work: The ACAS Guide (‘the Guide’), although others exist such as ACAS’ guide to Redundancy Handling
.  

All four are freely available to download from the ACAS website.
 These notes deal only with the Grievance and Discipline Code of Practice and the ACAS Guide.

Note that the Code is not a procedure to be followed, it is a set of principles which are intended to positively affect behaviour.

LEGAL STATUS OF THE CODES

The codes do not give anyone any rights per se, and there is no right to go to court or Employment Tribunal simply because a code is breached
. 

Furthermore the Code does not apply to redundancy dismissals, the non-renewal of fixed-term contracts or collective grievances. However, the codes have two key functions in an Employment Tribunal or CAC context.

1. Firstly a code is admissible as evidence of good practice and if an Employment Tribunal thinks that it is relevant to any question arising in the case then it must take account of it
. If it fails to, then this is appealable.

2. Secondly in most claims at an Employment Tribunal an award of compensation can be adjusted upwards or downwards by 25% where (1) there has been an unreasonable failure to comply with the code and (2) the Employment Tribunal thinks that an adjustment would be “just and equitable”
. There is no guidance on when this should happen, or what factors would lead to what percentage.

LEGAL STATUS OF THE GUIDE

The Guide has no legal status and no-one is obliged to take account of any failure to follow it. This is a pity since at the last revision some really useful stuff was taken out of the Code and put into the Guide
. 

The Guide is nevertheless a useful resource for the trade union representative. As well as giving guidance about the purpose and application of disciplinary and grievance procedures, it contains specimen rules and procedures for small firms to follow.

STATUS OF EARLIER CODES

Once a Code is revised the earlier version of the code no longer has the status detailed above on page 2. 

An aspect which is never explored is whether the old versions still have any application either in an industrial context, or in an Employment Tribunal context. As Appendix A shows a revision may involve the loss of safeguards that once held the special status and which were offered up as practical guidance for the purpose of promoting the improvement of industrial relations. Losing that status does not necessarily mean that ACAS no longer consider these things valuable.

OTHER CODES

This is a talk about the ACAS Codes, but it is worth remembering that the world of work is wallpapered with Codes of Practice. Appendix B lists some of these
, all of which are available on the internet. Googling will find many more. Note however that not all have the special status accorded to the three ACAS codes listed on page 2.

GRIEVANCES AND EMPLOYMENT TRIBUNAL CLAIMS

The statutory grievance procedure is now long-repealed and a failure to pursue a grievance through the internal processes will not prevent an employee from bringing a claim. Similarly, issuing a grievance will not extend any limitation period for bringing an Employment Tribunal claim.

The relevance of grievances to Employment Tribunal claims nowadays is limited to the uplift dealt with at page 2 above. It is possible however that we may be using statutory grievance procedure decision for many years to come as some were useful such as what could be a grievance, how much detail it needed to contain, grievances and continuing complaints, and the role of context.

Part 2 : The Best Use of the ACAS Code of Practice on Grievance and Discipline

INITIAL STEPS

Read it, then read it again. If you don’t know your way around it then you cannot use it effectively.

Use the checklist at Appendix C 
 to help you work out where compliance with the Code should be seen, thereby helping you identify the gaps.

EMBED IT

Many employer’s own procedures will be based upon the principles in the Code. Many however either are not, or may need revising. The Guide says, 

“Rules are likely to be more effective if they are accepted as reasonable by those covered by them and those who operate them. It is good practice to develop rules in consultation with employees (and their representatives where appropriate) and those who will have responsibility for applying them.”

The legendary Chinese general Sun Tzu put it slightly differently,

“To win one hundred victories in one hundred battles is not the acme of skill. To subdue the enemy without fighting is the acme of skill. Victorious warriors win first and then go to war, while defeated warriors go to war first and then seek to win.”

If the employer’s own procedures absorb the Code, and the managers who apply them do so properly, then this is the best protection for employees. If the Code is embedded, and is not followed then the employer is in breach of its procedures, the law
 and the Code, and is at risk of having to pay 25% extra compensation. Embedding lost aspects of the Code
 may also be possible.

USING YOUR KNOWLEDGE

Sometimes a trade union representative is trying to sort out an issue industrially. Sometimes they are looking to set up and Employment Tribunal claim. As a result there are, broadly speaking, two separate ways that your knowledge of the Code can be deployed:

· To keep the employer on the straight and narrow whilst the process is still going; or

· As a means of showing what they got wrong after the process has concluded.

For the former approach it is best to raise all your points, issues and concerns during the process. Down the line an Employment Tribunal can only look at what the employer knew at the time the decision was made, so keeping an ace up your sleeve for the tribunal is self defeating. 

For the latter approach the principle is really to let the employer make as many mistakes as possible. Be aware however that that there is a risk of drawing adverse criticism from the Employment Tribunal for this approach.

Document your points, especially if they are unsuccessful. This lays a paper trail which might be helpful in showing either that an investigation was flawed, that there was no reasonable belief in guilt, or that a decision was unreasonable.

Do not make any concessions that you do not need to. Recent case law has shown that if you agree that something is satisfactory during the process, you cannot later argue at the Employment Tribunal that it was not
.

Part 3 : Looking Forwards

The importance of achieving an industrial solution was never greater. The Con-Dem government has many separate initiatives in train which will pander to the business lobby and restrict access to justice.

Legal Aid, although never available in the Employment Tribunal is at fundamental risk for a wide range of claims, the government is currently consulting about ways to limit the number of Employment Tribunal claims, ways to strike out claims more easily, and will shortly consult on bringing in fees to access the Employment Tribunal.

The Employer’s Charter
 incites employers to take advantage of vulnerable workers whilst the current consultation on Employment Tribunal reform looks to raise the period of qualifying employment back up to 2 years (thereby barring 4,700 claims per annum)
 as small businesses bleat about being too scared to hire new staff because 12 months isn’t long for them to tell whether they are any good or not and that they should not have to be burdened by having to treat their staff fairly for at least 2 years
.

Interestingly Northern Ireland is going in a slightly different direction. They still have the statutory dispute procedures which were repealed in 2008 on the mainland. There are however currently proposals before the Assembly, and which look certain to be approved, that will retain the disciplinary and dismissal procedure, but which will abolish the statutory grievance procedure and move to a situation akin to that described on page 2.

APPENDIX A

Protections We No Longer Have in the ACAS Code of Practice on Grievance and Discipline

	Lost Protection 
	Code ref:-

	
	Old Code
	Guide

	The application of the Code to the handling of collective grievances brought by a recognized trade union
	76
	42

	The application of the Code to the handling of redundancies 
	Annex A
	-

	The application of the Code to the handling of non-renewal of fixed-term contacts
	Annex A
	-

	The timing and location of the disciplinary or grievance hearing to be reasonable (now limited to disciplinary appeals)
	14, 75
	37

	The requirement to keep written records (now reduced by a mention in the non-binding Foreword to being merely advisable)
	8, 22, 46, 49 & 87
	42

	The need to tell the employee that an investigatory meeting is not a disciplinary meeting
	8
	-

	Suspension to be imposed only after very careful consideration
	9, 35
	18

	The need to consider the impact of the disability discrimination legislation on the disciplinary and grievance processes
	10, 75
	25, 47-8

	Extra explanatory steps to ensure that disadvantaged employees understand the process
	13, 75
	12, 19

	Disciplinary hearing to be in private and uninterrupted
	14
	19

	The need to take account of the employee’s disciplinary and general record, length of service, actions taken in any previous similar case, the explanations given by the employee and whether the intended disciplinary action is reasonable under the circumstances.
	17
	20

	The expiry of warnings for disciplinary purposes
	22, 24
	33

	Our ability to argue around an employer’s deadline for appeal
	-
	-

	Adjusting one’s approach where there are capability issues
	37-40
	-

	Making special arrangements for certain workers, e.g. nightshift, or the geographically remote
	41
	37

	A warning against dismissing purely because an employee is remanded in custody
	43
	36

	The requirement that a more senior manager hear any appeal, now amended to one not previously involved
	46, 82
	51

	That the employer advise the employee of their right to be accompanied at a disciplinary appeal, or a grievance hearing
	47, 77
	13,18, 51

	That grievances should be heard before employment ends, if possible
	72
	-

	Special consideration for bullying, harassment or whistle blowing complaints
	85-86
	-


APPENDIX B

Other Peoples’ Codes of Practice that might be useful

Border & Immigration Agency Code of Practice: Civil Penalties for Employers (2008)

Border & Immigration Agency Code of Practice: Guidance for Employers on the Avoidance of Unlawful Discrimination in Employment Practice while Seeking to Prevent Illegal Working (2008)

Civil Service Management Code

Office of the Deputy Prime Minister Code of Practice on workforce issues

Criminal Records Bureau Code of Practice 

General Social Care Council Code of Practice for Social Care Workers and Employers

EOC Code of Practice on Sex Discrimination 

EOC Code of Practice on Equal pay 

EOC Code of Practice on the Gender Equality Duty

CRE Code of Practice on Racial Equality in Employment

CRE Code of Practice on the duty to promote Racial Equality

DRC Code of Practice on the duty to promote Disability Equality

DRC Code of Practice on Equality and Occupation

DRC Guidance on matters to be taken into account in determining questions relating to the definition of disability

The Information Commissioner’s Employment Practices Code (and supplemental guidance)

The Information Commissioner’s Good Practice Note on Subject Access and Employment References 

The Information Commissioner’s Good Practice Note on Disclosure of Employee Information under TUPE

…and many many more!

APPENDIX C

ACAS Code of Practice (2009) Checklist

If you can answer YES (□) to any of the questions below then that may indicate a breach of the 2009 ACAS Code Of Practice On Disciplinary And Grievance Procedures and use it to the employee’s advantage. The way that the checklist is drafted allows the list of failures to be cut and pasted into an ET1 or further and better particulars.

NB : the Code of Practice does not apply to redundancy dismissals, failures to renew fixed term contracts or collective grievance situations.

	DISCIPLINARY PROCEDURES

	GENERAL CONSIDERATIONS

	
	Y
	N
	
	

	1. 
	□
	■
	
	The disciplinary procedure was not one which was established in consultation with the claimant and/or their trade union contrary to the 2009 ACAS Code of Practice paragraph 2;

	2. 
	□
	■
	
	The disciplinary procedure was not contained in a written document contrary to the 2009 ACAS Code of Practice paragraph 2;

	3. 
	□
	■
	
	The disciplinary procedure was not specific and clear contrary to the 2009 ACAS Code of Practice paragraph 2;

	4. 
	□
	■
	
	The version of the disciplinary procedure which was applied to the claimant was not adequately explained to them contrary to the 2009 ACAS Code of Practice paragraph 2;

	5. 
	□
	■
	
	The claimant was not made aware of where they could locate a copy of the disciplinary procedure which was applied them contrary to the 2009 ACAS Code of Practice paragraph 2;

	6. 
	□
	■
	
	No, or inadequate guidance was given to the management who operated the disciplinary procedure contrary to the 2009 ACAS Code of Practice paragraph 2;

	7. 
	□
	■
	
	The disciplinary procedure which was applied to the claimant did not contain any examples of what would constitute gross misconduct contrary to the 2009 ACAS Code of Practice paragraph 23;

	8. 
	□
	■
	
	Although the claimant raised a grievance about the disciplinary process, the respondent failed to suspend it pending resolution of that grievance contrary to the 2009 ACAS Code of Practice paragraph 44;

	9. 
	□
	■
	
	The claimant was a trade union representative and the respondent failed to consult the full-time officer at an early stage contrary to the 2009 ACAS Code of Practice paragraph 29;

	10. 
	□
	■
	
	The claimant was a trade union representative but their consent was not obtained before the respondent consulted their full-time officer contrary to the 2009 ACAS Code of Practice paragraph 29;

	
	
	
	
	

	INVESTIGATION STAGE

	11. 
	□
	■
	
	The respondent’s decision to investigate only the claimant was inconsistent contrary to the 2009 ACAS Code of Practice paragraph 4;

	12. 
	□
	■
	
	There was unreasonable delay in starting the investigation contrary to the 2009 ACAS Code of Practice paragraph 4;

	13. 
	□
	■
	
	There was unreasonable delay in concluding the investigation contrary to the 2009 ACAS Code of Practice paragraph 4;

	14. 
	□
	■
	
	The original complaint against the claimant was not raised promptly or without unreasonable delay contrary to the 2009 ACAS Code of Practice paragraph 4;

	15. 
	□
	■
	
	The respondent failed to hold an investigatory meeting with the claimant contrary to contrary to the 2009 ACAS Code of Practice paragraph 5;

	16. 
	□
	■
	
	The respondent imposed disciplinary sanctions at the investigation meeting contrary to the 2009 ACAS Code of Practice paragraph 7;

	17. 
	□
	■
	
	The respondent incorrectly chose to suspend the claimant and/or that suspension was excessively lengthy and not reviewed contrary to the 2009 ACAS Code of Practice paragraph 8;

	18. 
	□
	■
	
	The respondent failed to make it clear that the suspension was not a disciplinary action contrary to the 2009 ACAS Code of Practice paragraph 8;

	19. 
	□
	■
	
	The decision to move to a disciplinary hearing was the subject of unreasonable delay contrary to the 2009 ACAS Code of Practice paragraph 4;

	20. 
	□
	■
	
	The notification of disciplinary action was insufficiently detailed contrary to the 2009 ACAS Code of Practice paragraph 9;

	21. 
	□
	■
	
	The notification of disciplinary action did not contain adequate information about the charges and their possible consequences to enable the claimant to properly prepare for the disciplinary hearing contrary to the 2009 ACAS Code of Practice paragraph 9;

	22. 
	□
	■
	
	The notification of disciplinary action did not contain copies of the written evidence relied upon by the respondent contrary to the 2009 ACAS Code of Practice paragraph 9;

	23. 
	□
	■
	
	The respondent failed to supply witness statements contrary to the 2009 ACAS Code of Practice paragraph 9;

	24. 
	□
	■
	
	The notification of disciplinary action did not include adequate details of the time and venue of the disciplinary hearing contrary to the 2009 ACAS Code of Practice paragraph 10;

	25. 
	□
	■
	
	The notification of disciplinary action failed to advise the claimant of their right to be accompanied contrary to the 2009 ACAS Code of Practice paragraph 10;

	26. 
	□
	■
	
	The respondent failed to give advance warning of the witnesses it was to call contrary to the 2009 ACAS Code of Practice paragraph 12;

	27. 
	□
	■
	
	The decision to take disciplinary action was taken after unreasonable delay contrary to the 2009 ACAS Code of Practice paragraph 4;

	28. 
	□
	■
	
	The decision to take disciplinary action was not communicated to the claimant in writing contrary to the 2009 ACAS Code of Practice paragraph 17;

	29. 
	□
	■
	
	The respondent unfairly took account of an earlier warning which did not comply with the requirements of paragraphs 18-20 of the 2009 ACAS Code of Practice;

	30. 
	□
	■
	
	The respondent unfairly instituted disciplinary proceedings purely on the basis of criminal proceedings contrary to the 2009 ACAS Code of Practice paragraph 30;

	
	
	
	
	

	THE DISCIPLINARY HEARING 

	31. 
	□
	■
	
	The (misconduct) disciplinary hearing was conducted by the same person who did the investigation contrary to the 2009 ACAS Code of Practice paragraph 6;

	32. 
	□
	■
	
	The disciplinary hearing was not held without unreasonable delay contrary to the 2009 ACAS Code of Practice paragraph 11;

	33. 
	□
	■
	
	The timing of the disciplinary hearing did not allow the claimant reasonable time to prepare their case contrary to the 2009 ACAS Code of Practice paragraph 11;

	34. 
	□
	■
	
	The procedure followed at the disciplinary hearing did not accord with that set out in the 2009 ACAS Code of Practice paragraph 12;

	35. 
	□
	■
	
	Even though the proper request was made the respondent failed to allow the claimant to exercise properly their right to be accompanied contrary to s.10 Employment Relations Act 1999 and paragraphs 13-16 of the 2009 ACAS Code of Practice;

	36. 
	□
	■
	
	The decision to dismiss the claimant was taken after unreasonable delay contrary to the 2009 ACAS Code of Practice paragraph 4;

	37. 
	□
	■
	
	The decision to dismiss the claimant was taken by someone lacking the proper authority contrary to the 2009 ACAS Code of Practice paragraph 21;

	38. 
	□
	■
	
	The notice of dismissal failed to comply with the requirements of paragraph 21 of the 2009 ACAS Code of Practice in that it did not

· state the reasons for dismissal

· the effective date of termination;

· the proper period of notice; and/or

· that the claimant could appeal.

	39. 
	□
	■
	
	The notice of dismissal was sent to the claimant after unreasonable delay contrary to the 2009 ACAS Code of Practice paragraphs 4 and 21; 

	40. 
	□
	■
	
	The respondent unfairly continued the disciplinary process in the claimant’s absence despite the claimant having good cause for it contrary to the 2009 ACAS Code of Practice paragraph 24;

	41. 
	□
	■
	
	The decision to dismiss was inconsistent contrary to the 2009 ACAS Code of Practice paragraph 4;

	
	
	
	
	

	APPEAL STAGE

	42. 
	□
	■
	
	The respondent failed to provide the claimant with an opportunity to appeal contrary to the 2009 ACAS Code of Practice paragraphs 4 and 25;

	43. 
	□
	■
	
	The respondent failed to process the appeal without unreasonable delay contrary to the 2009 ACAS Code of Practice paragraphs 4 and 25;

	44. 
	□
	■
	
	The respondent failed to hear the appeal without unreasonable delay contrary to the 2009 ACAS Code of Practice paragraphs 4 and 25;

	45. 
	□
	■
	
	The appeal was not held at an agreed time AND PLACE contrary to the 2009 ACAS Code of Practice paragraph 25;

	46. 
	□
	■
	
	The was not dealt with impartially contrary to the 2009 ACAS Code of Practice paragraph 26;

	47. 
	□
	■
	
	The manager hearing the appeal had previous involvement in the case contrary to the 2009 ACAS Code of Practice paragraph 26;

	48. 
	□
	■
	
	The claimant was not afforded their statutory right to be accompanied at the appeal contrary to the 2009 ACAS Code of Practice paragraph 26;

	49. 
	□
	■
	
	The decision to dismiss the appeal was inconsistent contrary to the 2009 ACAS Code of Practice paragraph 4;

	50. 
	□
	■
	
	The appeal decision was subject to unreasonable delay contrary to the 2009 ACAS Code of Practice paragraph 4;

	51. 
	□
	■
	
	The appeal decision was not communicated to the claimant in writing contrary to the 2009 ACAS Code of Practice paragraph 26;

	52. 
	□
	■
	
	The appeal decision was communicated to the claimant only after unreasonable delay contrary to the 2009 ACAS Code of Practice paragraphs 4 and 28;


� S.199(1) Trade Union and Labour Relations (Consolidation) Act 1992


� http://www.acas.org.uk/index.aspx?articleid=747


� http://acas.ecgroup.net/Publications/Codesofpractice.aspx (Codes) and http://www.acas.org.uk/index.aspx?articleid=890 (Guide)


� S.207(1) Trade Union and Labour Relations (Consolidation) Act 1992 


� S.207(2) Trade Union and Labour Relations (Consolidation) Act 1992 


� S.207A Trade Union and Labour Relations (Consolidation) Act 1992 


� See Appendix A on page � PAGEREF AppA \h ��9� for details


� Page � PAGEREF AppB \h ��11�


� Page � PAGEREF Appc \h ��12�


� Page 12


� The Art of War, Sun Tzu 


� See Stoker v Lancashire County Council [1992] IRLR 75 where the Court of Appeal held that “A reasonable employer can be expected to comply with the full requirements of the appeal procedure in its own disciplinary code.”


� Appendix B


� Salim v London United Busways Ltd [2008] All ER (D) 137 (Aug) where the claimant had made a declaration of satisfaction and EAT held that to be fatal to a claim to the contrary at tribunal, specifically “The criticism is that the meeting took place too quickly.  That would normally be a matter for the appreciation of the Tribunal as a matter of degree but the criticism cannot survive the evidence that neither the Claimant nor his union officer complained of the short timescale, nor asked for the matter to be postponed, and further, confirmed that they were ready” (paragraph 18).


� www.bis.gov.uk/assets/biscore/employment-matters/docs/e/employerscharter.pdf


� Resolving Workplace Disputes: A Consultation Page 6


� Resolving Workplace Disputes: A Consultation Page 6
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